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ORDER

Per Rahul Chaudhary, Judicial Member:

1.

By way of the present appeal the Appellant has challenged the order,
dated 31/03/2023, passed by the Ld. Commissioner of Income Tax
(Appeals), National Faceless Appeal Centre (NFAC), Delhi
[hereinafter referred to as ‘the CIT(A)'] for the Assessment Year
2009-10, whereby the Ld. CIT(A) had dismissed the appeal of the
Assessee against the Penalty Order dated 28/03/2016, passed under
Section 271(1)(c) of the Income Tax Act, 1961 (hereinafter referred
to as ‘the Act’) levying the penalty of INR 6,76,575/-.

The Appellant has raised the following grounds of appeal:
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"1. On the facts and circumstances of the case and law the learned
CIT(A) erred in confirming penalty under Section 271(1)(c) of

the Income Tax Act, 1961.”
When the appeal was taken up for hearing, the Ld. counsel for the
Assessee, at the outset, invited our attention to page No. 109 to 123
of the paper-book and submitted that the appeal preferred by the
Assessee against the penalty order dated 28/03/2016, levying
penalty of INR 6,76,575/- was allowed by the Commissioner of
Income Tax (Appeals) - 41, Mumbai vide order, dated 31/11/2018.
Therefore, the subsequent order, dated 31/05/2023, passed by the
CIT(A) dismissing the same appeal of the Assessee is liable to be set

aside.

On perusal of the common order, dated 31/11/2018, passed by the
Commissioner of Income Tax (Appeals)-41, Mumbai disposing appeal
No. CIT(A)-41/1T-48/16-17 pertaining to Assessment Year 2009-10
and CIT(A)-41/IT-50/16-17 pertaining to Assessment Year 2010-11,
we find that the appeal preferred by the Assessee against the
penalty order, dated 28/03/2016, pertaining to Assessment Year

2009-10 has been allowed in favour of the Assessee.

Further, on examining the order impugned by way of present appeal,
we find that the CIT(A) has made reference to the same appeal
preferred by the Assessee against the penalty order, dated
28/03/2016, in the first paragraph of the order impugned which
reads as under:

"This appeal is preferred against the order dated 28.03.2016 passed
U/s 271(1)(c) of I.T. Act, 1961 by the ITO, Ward-30(2)(1), Mumbai,
for the A.Y. 2009-10. The appeal in this case has been filed on
22.04.2016, after service notice of demand dated 01.04.2016 as
mentioned in form no. 35. Notices U/s 250 of the I.T. Act, 1961 were
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issued to the appellant on 02.02.2021 and 24.04.2023.”

6. Thus, the common order, dated 31/11/2018, passed by the
Commissioner of Income Tax (Appeals)-41, Mumbai as well as the
subsequent order, dated 31/05/2023, passed by the CIT(A) dispose
of the appeal preferred by the Assessee against the penalty order
dated 28/03/2016 passed under Section 271(1)(c) of the Act for the
Assessment Year 2009-10.

7. Since the appeal filed by the Assessee against the penalty, order
dated 28/03/2016, pertaining to Assessment Year 2009-10 was
already allowed by the Commissioner of Income Tax (Appeals)-41,
Mumbai vide the common order, dated 31/11/2018, the subsequent
order dated 31/05/2023 passed by CIT(A) is nullity in the eyes of law

and is, therefore, quashed.

8. In result, the present appeal preferred by the Assessee is allowed.

Order pronounced on 19.10.2023.

Sd/- Sd/-
(B.R. Baskaran) (Rahul Chaudhary)
Accountant Member Judicial Member

Hss Mumbai; &7 Dated : 19.10.2023
Alindra, PS
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